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In the Matter of ) R
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Stephen Adams ) MUR 5549 0 1 e
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RESPONSE OF STEPHEN ADAMS TO THE GENERAL COUNSEL’S BRIEF
RECOMMENDING A FINDING OF PROBABLE CAUSE
This Response, mcluding attachments, 1s submitted on behalf of Stephen Adams
(“Mr Adams™) in1esponse to the General Counsel’s Brnief recommending that the Federal
Election Commussion (“FEC” ot “the Commussion™) find probable cause to believe that Mr
Adams violated 2 U S C §§ 434(g)(2)(A) and 441d(a)(3) For the reasons set forth below, the
Federal Election Commussion should find that, while Mr Adams inadvertently commtted
technical violations of 2 U S C §§ 434(g)(2)(a) and 441d(a)(3), the Commussion should exercise
its prosecutonal discretion to dispose of this matter without seeking to obtain a civil penalty
Summarv of Geperal Coungel’s Brief
The General Counsel’s Brief 1s indeed brief In three-and-one-quarter pages, the General
Counsel provides a bare-bones description of the facts in this matter and presents 1ts
recommendation that the Commission find probable cause to behieve that Mr Adams violated
2USC §§ 434(g)(2XA) and 441d(a)(3) Unfortunately, the General Counsel’s succinct
summary of the case fils to provide the necessary context for the Commussion to decide whether
to continue to expend scarce resources to pursue this matter further
Noticeably absent from the General Counsel’s Brief 1s any mention of the fact that Mr
Adams sought and obtained legal counsel to advise um of the requirements of federal campaign
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finance law pnor to making his independent expenditure — legal counsel who provided Mr
Adams with incorrect advice as to the disclaimer requued by 2 U S C § 441d(a)(3) and no advice
at all regarding the filing requrements of 2 U S C § 434(g(2)XA) Those omtted facts go
directly to Mr Adams’ culpability for the violations 1n this matter

The General Counsel’s Brief also devotes scant attention to the extensive and expensive
mitigation efforts that Mr Adams took to remedy the effects of the violations in this matter —
mitigation efforts that were taken on an expedited basis to ensure that the violations of 2U S C
§8 434(gX(2)(A) and 441d(a)(3) were both 1ectified prior to the November 2, 2006 general
election Both the achions that Mr Adams took to correct the violations and the iming of those
actions are mitigating factors that the Commission should consider 1n exercising its prosecutonal
discretion

A more fulsome statement of the facts in this matter appears below A complete reading
of gl of the facts in this matter shows that Mr Adams bears httle, if any, culpabihity for the

violations that occurred and that, upon obtaining cotrect legal advice from competent counsel,

Mr Adams went 10 great lengths to mitigate the effects of those violations before the November
2, 2004 general election

The billboards that are the focus of the complant in MUR 5549 were paid for by
Mr Adams as part of a multi-state outdoor advertising campaign paid for 1n 1ts entirety by
Mr Adams as an independent expenditure in support of the Bush-Cheney ‘04 campaign The
outdoor advertising campaign paid for by Mr Adams used a number of different advertisements
Each advertisement used a different catch phrase (e g , “Defending Our Nation,” “It’s About Qur

National Secunty,” “Boots or Flip-Flops?™) that appeared in white type on a blue background

-2-
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immediately above the campaign slogan “BushCheney04” supenmposed on the red and white
stripes of the Amenican flag See billboard mockups attached as Attachment |

Stephen Adams went to great lengths to ensure that his independent expenditure 1n
support of Bush-Cheney “04 met all the requirements of the Federal Election Campaign Act
(“FECA™) Mr Adams hired Adams Outdoor Advertising (“AOA™) on or about June 1, 2004 to
design and implement an outdoor advertising campaign as an independent cxpenditure in support
of the re-election of President George W Bush Affidavit of Stephen Adams at § 4 (attached as
Attachment 2), Affidavit of Randall Romg at § 3 (attached as Attachment 3)

Recogmzing that the advertising campaign requested by Mr Adams required comphance
with federal regulations, Randall Romig, the AOA employee who was prnincipally responsible for
the advertising campaign, sought legal advice from the outdoor advertising industry’s trade
association, the Outdoor Advertising Association of Amenca, Inc (“OAAA™) On ot about
June 4, 2004, Randall Romig contacted Nancy Fletcher, President of the OAAA, to seek
guidance from her on the legal requirements applicable to an outdoor advertising company
employed to design and implement an advertising campaign as an independent expenditure in
support of a candidate for federal office Affidavit of Randall Romig atY4 Ms Fletcher
forwarded Mr Romug'’s request to Enc Rubin, a partner n the law firm of Rubin, Winston,
Diercks, Harnis & Cooke, L L P and general counsel to the OAAA  Affidavit of Randall Romig
atY5 On orabout June 10, 2004, Mr Rubin sent a letter to Mr Romug providing general
guidance on the legal restrictions applicable to an outdoor advertising company hired to design
and implement an advertising campaign as an independent expenditure 1n support of a candidate
for federal office Affidavit of Randall Romig at § 6, Letter from Enc Rubm to Randall Romig
(June 10, 2004)(attached as Attachment 4)
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On or about June 19, 2004, Mr Romig forwarded Mr Rubin’s letter to Mt Adams with a
cover memorandum stating that, according to Mr Rubin, 1t was permissible for Mr Adams to
proceed with the advertising campaign in support of the re-election of President George W Bush,
provided that Mr Adams paid for the advertisements directly and without any involvement by the
Bush campaign Affidavit of Randall Romg at § 10, Memorandum from Randy Romig to Steve
Adams (June 19, 2004)(sce Attachment 4)

Mr Adams received and read the memorandum from Mr Romig and the letter from
Mr Rubm on or about June 21,2004 AfYidavit of Stephen Adams at 1§ 6-9 Throughout the
advertising campaign that 1s the subject of the complaint in MUR 5549, Mr Adams strictly
followed Mr Rubin’s advice regarding the legal requirements for making an independent
expenditure 1n support of the Bush campaign  Affidavit of Stephen Adams at § 10, Affidawvit of
Randall Romig at § 14

The only claim 1n the complaint m MUR 5549 with any ment 1s the allegation that the
disclaimers used on the advertisements 1n support of the Bush-Cheney ‘04 campaign did not
comply completely with the requirements of 2 U S C § 441d(a)(3) FECA requires that
whenever an individual makes an independent expendrture for the purpose of financing a
communication expressly advocating the election or defest of a clearly identified candidate, the
communication must clearly state the name and permanent street address, telephone number or
World Wide Web address of the person who pad for the commumcation and state that the
commumcation 18 not authonzed by any candidate or candidate’s committee 2U S C
§ 441d(a)(3)
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The disclaimer imitially affixed to Mr Adams’ advertisements in support of the Bush-
Cheney ‘04 campaign read “Personal message paid for and sponsored by Stephen Adams ” Sce
billboard mockups attached as Attachment | While that disciamer satisfies2 US C
§ 441d(a)(3)’s 1equirement that such communications disclose the name of the person who paid
for the communication, it does not fully comply with the statute because it does not disclose that
the communication was not authonzed by any candidate or candidate’s commuttee and it does not
provide the reader with the information needed to contact the person who paid for the
communication Mr Adams committed this technical violation of 2 U S C § 441d(a)(3) because
he relied on erroneous legal advice from the general counsel of the Outdoor Advertising
Association of Amenica, Inc

When Mr Adams hized AOA to design and implement his independent advertising
campaign in suppori of Bush-Cheney "04, he expected that AOA would ensure that the
advertising campaign was run in full comphiance with all federal, state and local laws governing
campaign advertisements and outdoor advertising facilities Affidavit of Stephen Adams at § §
AOA sought to do just that by seeking legal advice from Eric Rubin, a partner in the law firm of
Rubin, Winston, Diercks, Hamns & Cooke, L L P, and general counsel to the Qutdoor
Advertising Association of America, Inc When Mr Rubin initially advised Mr Romig on the
FEC regulations governing mdependent expenditures, he did not provide any advice regarding
the need to include a disclaimer on the adverthsements supporting the re-election of President
Bush Affidavit of Randall Romigat {9

On July 6, 2004, Mr Romig called Mr Rubin to ask him specifically whether the
advertisements supporting the re-election of President Bush needed to include a disclaimer and, sf
80, what language need to be included Affidavit of Randall Romgat§ 11 Mr Rubin advised

-S-
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Mr Romug that the advertisements did need to include a disclaimer and he recommended the
following language “Personal Message Paxd For and Sponsored by Stephen Adams ™ Affidawit
of Randall Romg at§ 12 Mr Romig forwarded that language to the AOA employees
responsible for producing the advertisements and instructed them to include that specific
language on all of the adverisements Afidavit of Randall Romigat§ 13 Sce also Email from
Randy Romig to Bnan Haselton 1e  disclaimer on Bush design (July 6, 2004)(attached as
Attachment S)

When Mr Romg received the complaint in MUR 5549 he was stunned to read the
allegation that the disclaimer violated 2 US C § 441d(a)(3), because the disclaimer language had
been provided to him by Mr Rubin, general counsel to the OAAA and a recogmzed expert in
advertising law  Affidavit of Randall Romig at 23 Shortly after receiving the complamt in
MUR 5549, Mr Romig contacted Mr Adams’ personal lawyer, Robert T York, and together
they sought expenenced FEC counsel to represent both AOA and Mr Adams in MUR 5549
Affidavit of Randall Romg at § 24, Affidavit of Stephen Adams at { 14

Upon being informed by new counsel that the disclaimer did not, 1n fact, fully comply
with the requirements of 2 U S C § 441 d(a)(3), Mr Adams immexdiately took steps to comply
with FECA and all apphcable FEC regulations prior to the November 2, 2004 general election
Mr Adsms immediately retamned AOA to produce and install comrected disclamers on all of the
advertisements that had been posted in Michigan, Pennsylvania, South Carolina and Wisconsin as
part of Mr Adams’ independent advertising campaign 1n support of the re-election of President
Bush Pror to the election, AOA employees installed the following disclsimer on every smgle
advertisement 1n all four states “Paid for by Stephen Adams and not authorized by any
candidate or candidate’s committee Contact sadama@adamsoffice pet ™

6
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The speed with which the billboards that tnggered the complaint in MUR 5549 were
corrected 13 particularly noteworthy The complaint in MUR 5549 alleged that billboards “in
central and western Michigan” failed to comply with2 U S C § 441d(a)(3) MUR 5549
Complaintat§1 M: Adams retained AOA on October 18, 2004 to produce and install corrected
disclasmers (1eferred to 1n the outdoor advertising tiade as “snipes™) on all of the advertisements

that were part of his independent expenditure 1n support of the Bush campaign Affidavit of
Stephen Adams at 9§ 15-17, Affidavit of Randall Romig at §]25-28 On October 22, 2004 - legs

dams - AOA printed and installed snipes on sixty-one
(61) biliboards in and around Lansing, Michigan An additional twenty-six (26) snipes were
installed on billboards m and around Ann Arbor, Michigan by October 25, 2004 In less than a
week, Mr Adams ensured that corrected disclaimers were installed on the specific billboards that
were the subject of the complaint in MUR 5549 at a total cost to him of four thousand, three
hundred and fifty dollars ($4,350 00)(See AOA nvoices attached as Attachment 6)

Corrective snipes were installed on billboards in other junsdictions contemporaneously
with those installed on the billboards 1n and around Lansing and Ann Arbor, Michigan The total
cost to Mr Adams of mstalhing corrected disclaimers on all of the advertisements 1n all four
states prior to November 2, 2004 was fourteen thousand, five hundred and forty-five dollars and
twenty-seven cents ($14,545 27)  Affidawit of Stephen Adams at § 15-17, Affidavit of Randall
Rommg at 1] 25-28 See also photographs of billboards bearing corrected disclaimers attached as
Attachment 7

While Mr Adams initially failed to fully comply with 2 U S C § 441d(a)(3), the
Commussion should not seek to impose & civil penaity on Mr Adams for this techmcal violation

Mr Adams made a good fth effort to comply with2 U S C § 441d(a)(3) by seelang the advice

-7-
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of counsel and then following that advice to the letter Mr Adams should not be penalized for
following the advice of counsel who Mr Adams knew to be a recognized expert on the law of
advertising  Moreover, once Mr Adams was advised that the disclaimer was techmcally
msufficient, he went to extraordinary lengths at significant personal cost lo rectify the violation
and to ensure that every single advertisement included a disclaimer fully compliant mith2 US C

§ 441d(a)(3) before the November 2, 2004 general elecion To impose a monetary penalty on
M1 Adams in tius situation would be fundamentally unjust

Mr Adams had noideathat2 US C § 434(g)(2)A) required him, as an

mdividual, to file FEC Form 5 with the Commission within forty-eight hours of making an
independent expenditure As the Commission has already recogmzed m the related matter of
MUR 5559, Mr Adams sought advice from legal counsel as to the requirements of federal
campaign finance law applicable to hm when making an independent expenditure His former
counsel fuled lum utterly, providing hum with incorrect legal advice with regard to the prope
disclaumer required by 2 U S C § 441d(a)(3) and no advice at gll that Mr Adams was required by
2U S C §434(g)(2XA) to report s independent expenditure to the Commission Seg Affidavit
of Stephen Adams at 7Y 5-10, Affidavit of Randall Romg at 7Y 4-15, Attachments 4 & 5 '

It cannot be presumed that any individual, without competent legal counsel, would
be aware of the reporting requirement of 2 U S C § 434(g)2XA) Section 434(g)(2)(A) 18 the
only provision of the Federal Election Campaign Act that requires an individual person to file a

! Attachments 4 and 5 reflect the tomlity of the legal advice provided to Mr Adams by s former counsel, Enc M
Rubin, Eag of the law firm Rubmn, Wmaton, Dsercks, Harns & Cooke, L L P

-8-
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disclosure report with the Commussion The Commussion’s own press releases indicate that
extremely few individuals are aware of the reporting requirements of 2 U S C § 434(g)(2XA) and
that comphance remains the exception rather than the rule The Commussion reported in February
2005 that “individuals, parties and other groups spent $192 4 million independently advocating
the election or defeat of presidential candidates duting the 2004 campaign This spending
compares with $14 7 million in similar activity in 2000, and $1 4 million 1n independent
expenditures in the 1996 piesidential race ™ Despite this vast increase in independent spending,
in the two months prio: to the 2004 geneoral election, a total of only nine (9) individuals were
reported to have filed FEC Form 5 with the Commission disclosing their personal mndependent
expenditures *

It 1s simply mappropnate to hold Mr Adams culpable for the failure of his former
counsel to provide adcquate legal advice Moreover, 1t 18 important to note that, once Mr Adams
was finally advised of the reporting requirement of 2 U S C § 434(g)(2X(A) by competent
counsel, he took immediate steps to mitigate the effect of the violation by filing FEC Form S with
the Commission as soon as possible — an effort that was frustrated by the fact the Commission’s
electromc filing software at that tme did not allow an mdividual to electromcally file FEC Form
5 Mr Adams’ FEC Form S was hand-delivered to the Commussion by counsel on October 28,
2004 (within an hour after it was delivered to counsel by overnight mail) and was posted on the

2 Press Release, Federal Election Commassion, 2004 Presidential Campaugn Financeal Activity Summarmzed (Feb 3,

2005)

3 Press Release, Federal Election Commission, September Independent Expenditure Disclosure Summarmed (Oct S,
2004)(no mdividuals reported fikng FEC Form S), Press Relesse, Federal Election Commussion (Oct 8, 2004)(no
mdividuals reported filing FEC Form 5 m the first seven days of October 2004), Press Release, Federal Election
Commanon, Independent Expenditure Disclosure Summmanzed (Oct 20, 2004)(three mdivaduals — George Soros,
Lourdes M Chu and Yaffa Dermer — reported fiing FEC Form S m the first 18 days of October 2004), Press
Relesge, Federal Elaction Commussion (Oct 25, 2004)(two indivaduals — Jonathan J Halperm and Enc A Berkan -
reposted filing FEC Form S between October 19, 2004 and October 24, 2004), Press Release, Federal Election
Commession (Oct 29, 2004)(five mdivaduals — George Soros, Jolnt R Bone, Fr Frank Pavoue, H Seward Lawlor,
and Jack E Robmson — reported filmg FEC Form S between October 25, 2004 and October 28, 2004 There 18 no
cxplanation why tius list does not include Mr Adams, whose FEC Form 5 waa filed on October 28, 2004)

9.
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Commuission’s web site within 24 hours Accordingly, both the Commussion and the general
public received notice of Mr Adams’ independent expenditure prior to the 2004 general election

The fact situation in MUR 5549 appears to be sus generis As far as can be
determined from publicly available records, the Commission has never obtamed a civil penalty
from any individual for a violation of 2 U S C § 434(g)(2)(A) or its predecessor statute, 2 US C
§ 434(c)1) Nor does there appear to be a single instance of the Commussion obtaining a civil
penalty fiom an individual for a violation of 2 U S C § 441d(a)(3) — even when the required
disclaimer was mussing entirely, rather than, as in MUR 5549, merely incomplets Indeed, even
in cases where the Commaission has found reason to believe that a political commuittee, rather than
an mdividual, violated both2 US C §441d(a)and 2 U S C § 434(c)(1), the Commussion’s
typical response has been to send an admomshment letter and take no further action See.e g,
MUR 5083 First General Counsel’s Report at 6-7

There 15, howevet, one closely analogous precedent that the Commusstion should
consider prior to deciding whether to seek a civil penaity from Mi Adams In MUR 4313, the
Commussion found probable cause to believe that the Coalition for Good Government —a
“person” within the meaning of 2 U S C § 431(11) ~ had violated both2 U S C § 434(c) and 2
USC § 441d by making an independent expenditure of one million, one hundred and fifty
thousand dollars ($1,150,000) for a senes of television advertisements that expressly advocated
the election of Senator Richard Lugar The television advertisements did not contain the
statement required by 2 U S C § 441d disclosing whether or not the advertisements had been
authonzed by the candidate or his authonzed committee In addition, the Coalition for Good
Government never reported the independent expenditure to the Comnmussion as required by 2
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USC §434(c) MUR 4313 was resolved by a concihiation agreement in which the Coalition for
Good Government agreed to pay a civil penalty of nine thousand dollars ($9,000)

The factual stmilanties between MUR 4313 and MUR 5549 are stnking In
addition to the amount of the independent expenditure, the Fust General Counsel’s Report in
MUR 4313 indicates that the funds for the indcpendent expenditure came from one individual
The Coalition for Good Government was a subchapter S corporation cstablished by Paul Tudor
Jones Il for the sole purpose of running the telcvision advertisements First General Counsel’s
Reportat 20 Mr Jones testified that the entire one million, one hundred and fifty thousand
dollars ($1,150,000) used to pay for the independent expenditure came from his own personal
funds Id

More importantly, 1t appears that Mr Jones - like Mr Adams in MUR 5549 — was
the victim of bad legal advice Mr Jones testified that he had obtained legal advice that the
advertiscments could be run by a subchapter S corporation that he could fund and control while
being protected from personal hiability Id Mr Jones also apparently recetved erroneous legal
advice that the advertisements 1n question would not be regarded as being m cormection with a
federal elecion MUR 4313 Conciliation Agreement at Section VII 3

Fmally, 1t appears that the television advertisements in MUR 4313 — like the
billboards m MUR 5549 - contamned disclaimers that contained some, but not all, of the
information required by 2U S C §441d The television advertisements m MUR 4341 were
requred by 2 U S C § 441d(a)(3) to disclose the name of the person who paud for the
communication and state whether or not the commumication was paid for by any candidate or
candidate’s commuttee 2US C § 441d(a)(3) (1996) It 15 chfficult to tell from the heavily
redacted version of the First General Counsel’s Report in MUR 4313, but it appears that the

-11-
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televimion advertisements did contain a disclaimer indicating that they had been paid for by the
Coalition for Good Government, but failed to state whether or not the advertisements had been
authonzed by a candidate or his authorized committee  MUR 4313 Concihiahon Agreement at
Section IV 12

Similarly, the Commussion has concluded that Mr Adams paitially comphied with
2USC §441d(a)(3) Section 441d(a)(3) requires that disclaimers on communications paid for
by independent expenditures must state the name and permanent street address, telephone number
or World Wide Web address of the person who paid for the communication and that the
communication was not authorized by any candidate or commitiee 2US C § 441d(a)X3)
(2004) The Commssion’s factual and legal analysis concluded that the advertisements in MUR
5549 ongnally disclosed the fact that they had been paid for by Mr Adams, but that they did not
disclose that they had not been authonzed by Bush-Cheney "04 and that they did not contain Mr
Adams’ personal e-mail address MUR 5549 Factual and Legal Analysis at 2

MUR 4313 13 a powerful precedent for how the Commussion should resolve MUR
5549 Clearly, the Commussion i MUR 4313 recogmized that the Coalition for Good
Govemment’s violations of 2 U S C §§ 434(c) and 441d(a)(3) were largely, if not entirely, due to
mcorrect legal advice provided by counsel and that the Commuttee bore little, if any, culpability
for those violations MUR 5549 1s no different

Moreover, there are additional mitigating facts in MUR 5549 that argue against
the impos:itron of even the mmmmal civil penalty assessed in MUR 4313  The Commussion has
sazd that, 1n the exercise of 1ts prosecutonial discretion, 1t can decide not to pursue a particular
violation due to mitigating circumstances The factors the Commuission may consider :n making
that decision include, among others, “actions taken to correct the violation, the timing of those

-12-
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actions, and whether the matter involves an ambiguous area of the law or a provision of the Act
which hes not been previously interpreted by the Commssion™ Al three of these factors are
present in MUR 5549 and argue against the imposition of a civil penalty

Unlike the Coalition for Good Government in MUR 4313, Mr Adams took
immediate and expensive steps to mitigate the violations of 2 U S C §§ 441d(a)(3) and
434(g)(2)(A) as soon as he was advised by competent counsel how to do so The Commasion
has already recognized that Mr Adams took immedsate steps to mitigate the effect of the Section
441d(a)(3) violation by hinng Adams Outdoor Advertising to post corrected disclaimers on all of
the outdoor advertisements in MUR 5549 MUR 5549 Factual and Legal Analysisat3 Adams
Outdoor Advertising began posting corrected disclaimers on the outdoor advertisements very
shortly after they received the correct language for the disclaimers from competent counsel on
October 18,2004 Every single outdoor advertisement bore a corrected disclaimer before the
general election was held on November 2, 2004 Mr Adams paxd Amencan Qutdoor Advertising
a total of fourteen thousand, five hundred forty-five dollars and twenty-seven cents ($14,545 27)
to post corrected disclaimers on all of the outdoor advertisements n MUR 5549 Jd Tihs cost
was gver gnd above the fee paid by Mr Adams to Amenican Outdoor Advertising for the onginal
outdoor advertisements In essence, Mr Adams has already paid a fifteen thousand dollar
($15,000) penalty to correct the Section 441d(a)(3) violation that was caused by the mcorrect
legal advice provided by his original counsel

Swmilarly, Mr Adams took immediate steps to correct the Section 434(g)(2)(A)
violation as soon as he was made aware of the reporting requirement by competent counsel The
fact that the Commission’s electronic filing software at the time did not support electromc filng

4 Lawrence H Norton, Federal Election Conumssion, Federal Election Conxmession Enforcement (2004), reprinied
m Corporate Pohtical Activities 2004 Complymng with Campmign Fimance, Lobbymg & Biiucs Laws 734-35 (C
Niclsen, ] Baran & K Gross eds , PLI, 2004)

13-
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of FEC Form § by an individual delayed Mr Adams’ filing of the form for several days as he
exchanged hard copies of FEC Form 5 with counsel via overmght mail As previously noted, Mr
Adams’ FEC Form 5 was hand-delivered to the Commission by counsel on October 28, 2004
(within an hour after it was delivered (o counsel by overmight mail) and was posted on the
Commussion’s web site within 24 hours Accordingly, both the Comnussion and the general
public were made aware of Mr Adams’ independent expendituie prior to the 2004 general
election

The grossly inadequatc legal advice provided by Mr Adams® former counsel and
the substantial steps that Mr Adams took to mitigate the effects of the violations prior to the
2004 generul election make MUR 5549 a poor case for the Commussion to use to make 1ts first
interpretation of 2 U S C § 434(g)(2)(A) since 1t was enacted in 1its current form 1n 2002 As
noted previously, all of the available evidence suggests that extremely few individuals are aware
that they must personally file a disclosure 1eport with the Commussion when they pay for a
communication that expressly advocates the election of a candidate for federal office Mr
Adams was one of only ten (10) mdividuals who filed FEC Form 5 with the Commission in the
two months prior to the 2004 general elecion Imposing a civil penalty on him for filing the
form late — due entirely to the failure of lis former counsel to advise him of the filing
requrements of 2 U S C § 434(g)(2)(A) - when 1t 1s readily apparent that many other individuals
failed to file at all does httle to encourage compliance and would appear merely pumtive to the
general pubhc
Congimion

The Commussion should exercise 1ts prosecutonal discretion and dispose of this
matter without seeking to obtan a civil penalty The foregoing statement of gll of the facts in this

-14-
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matter shows that, due to the egregiously inadequate legal advice provided by his former counsel,
Mr Adams bears little, 1f any, culpability for the violations that occurred and that, upon obtaiming
correct legal advice from competent counsel, Mr Adams went to great lengths to mitigate the
effects of those violations before the November 2, 2004 general clection The Commussion’s
prior enforcement actions with regard to violationsof 2 US C § 441d(a)(3)and2USC §
434(g)(2)X(A) (and 1ts predecessor statute, 2 U S C § 434(c)(1)), ssmply do not support a civil
penaity in MUR 5549 The most closely analogous case, MUR 4313, 15 very much to the
contrary and shows that the Commission recognizes the fundamental injustice of penalizing a
respondent for relying to his detriment on bad legal advice provided by counsel Mr Adams 15
willing, however, to accept responsibility for the violations and will readily agree to cease and
desist from any further violations of 2 U S C §§ 441d(a)(3) and 434(g)(2XA)

Respectfully submitted,

i e

Brett G Kappel
Vorys, Sater, Seymour and Pease LLP
Counsel for Stephen Adams
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campeign coninbullon, not
an nd.p.::nnl expandiure 10:'1'(4)
Coerdination with Csndidate’s

Mywmmlhlmu.:m

penenal publie pohlioal commumnca

an In-kind coninbution, not an indepen-
Se¢ balow

dent
100 1&4) and 100

Coordinsted Gensral Public Polltical
Communication

* Al he request or suggestion of the can-
"""':33.-

« After the or pany has axer-
cisad coptrol or as
thanily over the detalie of he
communioatbn (see below) or

« Afisr subsieniial discussion or negolle-

tion, resuling i coliaboration or sgree-
mmmmmﬁu.

B s o py g
on or
hﬂhdnm’mﬂ(sﬂ

of the Communication

of the communication includs the
fiming, locelibn mode, misnded
audiencs, volume of distribution or the
frequancy of placamont of that communl-

HE

m tioh' Candidsie’s Retponse lo
L

A candidnta's or parly s responss to
inqukry ther position o':h:l'h-
bon or doss nol slone constiluls

5

Internet Independant
Expsnditurss

Racent AOs heve addrassad cases in

vaiving independent axpendiiurea aver
the intsmat InAO 1808-22 the Commie-
s10n sdviesd thal a Web siis conialning
sxprass sdvocacy of a Federal candideta
ba consxdernd an independent ex-

only I the scivily was com-
ndspendant of tha cempaign |
sctivily was done in cooperalion, con-
nt or concert with 3 campagn, it would
be en in-kind contribubion and, thus,
would be repartable by the campaign

in AO 1685.37 a3 PAC gsnaraled ax-
prass advocacy commumncalions for elec-
trome disinbution through downlosds and

i

3

1

own poblice| actvity Bae 108 1(c){1)

Disclalmer Notice Required

A communicahon repressnbing an inde-
pendsnt axpendiiure must display e da-
claimer nolics Ses Sachon 4 for more
wfarmation

Allocation Among
Candidates

Whan an indapendent sxpenditure
m:u'\'hhldm-mnm.:-u
wdentfiad candidate, the SSF must allo-

among e cand»-
duive n to the benefit that
each 8 axpacted 1o recaiva For ex-

broadcast commumicabon,

should ba dstermined )y the proportion
of spaca or ime davokid 1o 68ch cand-
dale ;» comparison with the lotal space
or hme devolad o all he candidales
104 10, 106 1(a)

Contributing to Commilitess
That Maks independent

A conl/ibution by an SSF io a commities
that makes ni expandiures 18
c.?lubm 's fimt for that commbt-
A coninbution to 8 commitiea that
only ons candidete howaver, is
o the SSF'y per candidate, per
aleckon imit 110 1(h).

Prohibitions Apply
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